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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D,C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 9th day of April, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator, _
Federal Aviation Adm nistration,

Conpl ai nant,
Docket SE-9471
V.
LEE ARLEN RUHN,

Respondent .

OPI NI ON AND ORDER

Respondent, acting pro se, has appealed fromthe oral
initial decision of Admnistrative Law Judge Patrick G Geraghty,
rendered at the conclusion of an evidentiary hearing on April 6,
1989." The law judge affirmed the Administrator’s order

al l eging that respondent violated section 91.9 of the Federal

_ ‘A copy of the decisional order and the |law judge’ s comments
incorporated by reference, both excerpted fromthe transcript, are
attached.
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Avi ation Regulations ("FAR " 14 C.F.R Part 91).° The
Adm nistrator alleged that respondent acted carel essly and
endangered the lives and property of others by inproperly
di schargi ng passengers froma hot air balloon. The order called
for the suspension of respondent’s comercial pilot certificate
for 120 days. The law judge affirned the order, but nodified the
suspension period to 80 days.’ In his appeal, respondent clains
that the |aw judge erroneously found that respondent viol ated
section 91.9. He also challenges the testinony and credibility
of witnesses, and maintains that his actions were not careless.’

The mshap at the core of this controversy occurred on
August 8, 1987, when respondent operated, as pilot-in-conmmand,
civil aircraft N40356, a Raven Balloon Mdel S-55, on a flight
near Jamestown, North Dakota. He carried three passengers: a
man, a woman, and a 12 or 13 year old boy. Respondent’s balloon
was one of several conpeting in a "hare and hound" race, the
obj ect of which was to catch up with the balloon in the |Iead and

land as closely as possible to it. The adult nale passenger

8 091.9 Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.”

‘The Adnministrator did not appeal the reduction in sanction
therefore, we will not address that issue.

‘The Administrator's notion to disniss respondent’s appeal for
failure to file a tinmely appeal brief is denied. Respondent’ s
brief, albeit incorrectly addressed for delivery to either the FAA
or the Board, was tinely filed (nailed) and, in fact, was received
by the FAA. W therefore believe the brief, a copy of which was
forwarded to the Board, should be accepted. See Administrator V.
Hordon, NTSB Order No. EA-3513 (1992).
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testified that after they had ascended higher than the other
bal | oons, the fuel supply began to get low. At that point,
respondent decided to land in a field and drop off his passengers
so he could continue the race.

Respondent testified that he instructed the passengers to
keep their weight on the gondola as they were exiting until al
the passengers disenbarked. The adult nale passenger stated that
he was the first to exit the gondola after the balloon touched
down and that, while the boy was trying to clinb out of the
basket, the balloon began to rise again. Respondent clained that
the boy exited the balloon first and that both passengers had
their feet on the ground before the balloon began to rise. In
any event, all are in agreenent that both passengers held onto
the side of the basket as the balloon rose to at |east 40 feet
above the ground. \Wen the balloon descended a second time, the
boy, the wonman, and the man either fell or junped fromthe
gondola. Two passengers were slightly injured as a result of the
incident.® Respondent clains that the balloon’s sudden ascent
after the initial landing was caused by an unforeseen thernal
action and was thus beyond his control.

W have reviewed the record, the argunents on appeal, and

the oral decision of Adm nistrative Law Judge Ceraghty. W

‘The adult nal e passenger testified that he saw the wonman
lying on the ground “with blood all over her.” He said that later
he was in pain, had dizzy spells, hot and cold flashes, and blacked
out .
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bel i eve the decision of Judge Geraghty to be well-reasoned, ‘and
we adopt his findings and conclusions as our own. Respondent's
al l egations on appeal of “perjury" appear to reflect a non-
specialist’s msunderstanding of the fact that reasonable
di sagreenents over contested events -- the normin trials -- are
a far cry fromdeliberate, intentional m srepresentation.
Respondent’s further clains regarding nmathematical calcul ations,
claims which are too vague to be considered in detail, are beside
the point in any event, as the |aw judge placed no reliance on a
determ nation of gas tenperatures. He found that a touch-and-go
| anding on a dark, plowed field on an August norning was
predictably tricky. Gven his choice of |anding |ocation, and
its susceptibility to thermals, the respondent failed to properly
vent and cool his balloon, thus failing to exercise the care

necessary to safeguard his passengers.

‘Wil e we have sone hesitation regarding Judge Geraghty’s
di sposition of sanction, we note that the matter is not before us
on appeal .
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ACCORDI NGY, |IT I'S ORDERED THAT:
1. Respondent’s appeal is denied
2. The Adm nistrator’s order, as nodified by the initial
decision is affirned; and
3. The 80-day suspension of respondent’s airman certificate

shal | begin 30 days after service of this order.’

COUGHLIN, Acting Chairnman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the
above opinion and order.

‘For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federa
Avi ation Adm nistration pursuant to FAR § 61.19(f).



